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the Capital Accounts of all Members and Unit Holders immediately before the issuance
of any Units to reflect the fair market value of the Company’s assets at the time of such
adjustment.

(hy  The term “Member™ for purposes of making additional Capital
Contributions under this Section 32 shall include a Unit Holder, except that the
Manager(s) may determine that a Unit Holder shall not be entitled to contribute to the
capital of the Company. If the Manager(s) determine(s) that a Unit Holder i3 not
permitted to make an additional Capital Contribution as determined under this Section

3.2, then such Unit Holder's Percentage Interest shall be adjusted based on the Gross

Asset Values of the Company's assets as of the date of the additional Capital
Contributions by the Members in a manner provided under the definition of Gross Asset
Value, and the Manager(x) shall increase or decrease the amount of the Units held by the
Members and Unit Holders accordingly to reflect such Percentage Interest.

33 Units. The total mumnber of outstanding Units of the Company initially shall be
9,999, with such number of Units being adjusted from time to time in connection with any
additional Capital Contnbutions or redemptions made pursuant to this Agreement. The name
and address of each Member and the initial number of Units held by each is set forth on Exhibit
A hereto. Such hist shall veflect any addittional Units issued by the Company. any Units
Transferred in accordance with this Agreement and any Person admiited as a Member alter the
date hereof Members or Unit Holders who change thetr addresses following the issuance of
Linits shatl advise the Company of any such change of address. Any reference to Exhibit A o
this Agreement means Exhibit A as amended to reflect any changes i the information specified
herein. The Manager(s) is/are authorized to issue certificates retlecting the number of Units held
by each Member of the Company, although the issuance of such certificates shall not be
required.

34 Preemptive Righis.

{a} The Company hereby grants to each Member a preemptive nght to
purchase its proportionate share, based on such Member's Percentage Iiterest, of any
Units which the Company may, from time to time, propose to sell and 1ssue, subject to
Section 4.3(a) and the terms and conditions set forth below,

(hy I, following compliance with Section 4.3(a), the Company intends to sel}
and issue additional Units, the Company shall give each Member writien notice of such
intention, describing the general terms and conditions upon which the Company proposes
to effect such issuance, including the purchase price for such additional Units and the
closing date for the sale and issuance of such Units. Each Member shall have 30 days
from the date of any such notice to agres to purchase all or part of its proportionate share
of such Units, based on such Member's Percentage Interest, for the price and upon the
general terms and conditions specified in the Company’s notice by giving written notice
te the Company stating the quantity of Units to be so purchased. If the Members, as a
group, have elected to purchase some but not all of the Units within such 30-day period,
those Members that have elected to purchase a portion of the Units shall have an
additional 13-day peniod to elect to purchase the balance of the Units, which right to
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purchase shall be allocated amonyg them, proportionately based on their respective
Percentage Interests.

{¢) i oany Member fals to exercise the foregoing preemptive fight with
respect 1o any Units within such mitial 30-day period (with any non-response by a
Member comstituting a deesned faifare to exercise), the Company may within 60 days
thereafter sell any or all of such Units not agreed to be purchased by the Members, at a
price and upon general terms no more favorable to the purchasers thercof than specified
it the notice given to each Menber pursuant to Section 3.4a). In the event the Company
has not sold such Units within such 60-day period, the Company shall not thereafter issue
or sell any Units without again first offering such Units to the Members in the manner
provided above.

35 Loans to Company. Except as otherwise limited heresn, to the extent approved by
Unanimous Consent. any Member may make a secured or unsecured loan to the Company.

3.6 Useof Capital Contnibutions. All Capual Contributions shall be expended only in
furtherance of the business purpose of the Company as set forth in Section 2.3

37 No Unauthorized Withdrawals of Capital Contributions. No Member or Unit
Holder shall have the right to withdraw or to be repaid any of such Member’s or Untt Holder’'s
Capital Contributions, except as specifically provided in this Agreement.

38 Return of Capital. Except as otherwise provided in this Agreement, no Member
or Unit Holder shall be entitfed to the retun of the Member's or Unit Holder's Capital
Conttibutions to the Company.  No Manager(s) shall have any personal liability for the
repayment of the Capital Contributions made by any Member or Unit Holder, 1t being agreed that
any return of Capital Contmbutions or Profits shall be made solely from the assets of the
Company.

3.9 Third Panty Rights. Nothing contained in this Agreement is intended or shall be
deemed to benefit any creditor of the Company. nor shall any creditor of the Company be
entitled to reguire the Manager(s) to solicit or demand Capital Contributions from any Member,
The Company shall not assign a Member's obligation to make Capital Contributions to the
Company under this Agreement to creditors of the Company without the prior written consent of
the applicable Member.

ARTICLE IV
MANAGEMENT

4.1 Management by the Manager(s) The business and atfaire of the Company shall

shall have discretion with respect to all determinations, decisions, consents, approvals, actions
and the like by the Manager(s) pursnant to this Agreement or under the Act. Withouot limiting
the generality of the foregoing, in addition to the rights and obligations of the Manager(s)
provided for elsewhere in this Agreement, subject to Sections 4.2 through 4.4, the Members
hereby authorize the Manager(s):

TR L) ,8,
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AR

{a) to supervise the business of the Company and to make general decisions
regarding the affairs of the Company;

(by  to open accounts 1o the name of the Company with banks and other
financial insttutions and designate, replace and remove from time 1o time all signatories
o such bank accounts and to vest Company funds for the benefit of the Company
temporarily in time deposits, short-term governmental obligations, commercial paper or
other investments,

(<) to pay all bills, invoices and expenses properly incurred by and on behalf
of the Company;

{d) to purchase policies of comprehensive general hability insurance and to
purchase such other insurance coverage as the Managers shall determine to be necessary
or desirable to msure the Members or to protect the Company’s assets and business;

(&) to execute on behalf of the Company all agreements, contracts,
mstruments and decuments including, without limitation, checks, drafts, notes and other
negotiable instruments, mortgages or deeds of trust, seourity agreements, financing
statements, documents providing for the acquisition, lease, mortgage or disposition of the
Company’s assets, assignments, bills of sale, leases, and any other instruments or

documents in connection with the business of the Company;

{f) to employ accountants, legal counsel, consultants, independent contractors
and other Persons to perform services for the Company and to compensate them from
Company funds;

(2} to comply with, or cause to be complied with, all provisions of the Act
governimg the adninistration of a mited Bability company, including but not imited to,
filing with the Arizona Corporate Commission any required amended Articles of
Organization;

(h}  to keep all books of account and other records required by the Company,
keep vouchers, statements, receipted bills and invoices and all other records, covering alf
colloctions, disbursements and other data in connection with the Company;

{1} to prosecute, detend, compromise and setile claims by or aganst the
Company,
(i) to prepay 1 whole or i part, refinance, acrease, modify, or extend any

toans liabilities of the Company and, in connection therewith, execute any extensions or
renewals of encumbrances o any or all of the assets of the Company; and

(k) 1o perform such other acts as are set forth herein or as the Manager(s)

reasonably determine{s) to be necessary or appropriate in connection with the Company’s
business.
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4.2 Restricons on Power of Multiple Managers, Majority Manager Approval. 1f, at
any tne, the Company has more than one Manager, any action to be taken or determination or
decision 1o be made by the Managers shall be subject to majority approval of the Managers, with
each manager having one vote. Subject to the immediately preceding sentence, such majority
approval shall mean the approval of a majority of the Managers then in office, and not the
majority of Managers who are present and entitled to vote at a meeting of Managers. The
Managers may appoint one or more of themselves ov hire an anrelated third party Lo oversee the
day-to-day activities of the Company, but such Person shall have no authority or power other
than to oversee and report back o the Managers for a decision with respect to any matter on
which the Managers are required or authorized to act.

43  Restrictions _on_the Power of Managers, Majority Member  Approval
Notwithstanding any other provision of this Agreement, the Manager(s) shall not have the
authority to enter into any of the following actions or transactions for or on behalt’ of the
Company without the Unanimous Counsent of the Members, which consent may be in writing or
given by affirmative vote at any duly called meeting of the Members:

{a) admil any addigonal or substitute Member, except as otherwise provided

{by  except as expressly contemplated by this Agreement, engage in any
transaction of enter into any agreement arrangement with any Member or Manager, or
any Affiliate thereof, or make any decision, cast any vote or undertake any other act to
approve, support or otherwise facilitate any such transaction, agreement or amendment;

{c) enter into any borrowing or guaranty arrangement in which the Company
has an actual or contingent Hability of more than $10,000;

{d} issue addittonal Umits:
(e} confess a judgment against the Company;

() prior to the actual termination of the Company, sell all or substantially all
of the property of the Company;

{gy  terminate, hquidate and wind up the Company, except as otherwise
provided in Section 111

(hy  enter into any joint venture investment with any other Person;

{1} merge of consolidate the Company with any other entity, or otherwise
cause the Company to participate in any rearganization with any other entity;

(i) grant anv lien, encumbrance, mortgage or other security interest in or over

any Company property, other than as secunty for the Company’'s purchase of personal
property used m the Company’s business:
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{(ky  amend the Company’s Asticles of Organization, except as required by the
Act or

(1 do any act that would make it impossible o carry on the puspose and
business of the Company or engage in any business activity other than that which is
consisient with the Company purpose.

44 Restricions _on the Power of Managers: Upanimous Consent _of Members.
Notwithstanding any other provision of this Agreement, the Manager(s) shall not have the
authority to enter into any of the following actions or transactions for on behalf of the Company
without Linantmous Consent of the Members:

{a) file a peirtion 1 bankruptcy or seek the reorganization or the appointment
of a recetver on behalf of the Company, or

{by  amend this Agreement, except as otherwise expressly provided herein, and
except for non-matenal amendments deemed necessary by the Manages(s) for the
Company or this Agreement to comply with the Act or other applicable faws.

4.5  Prohibited Acts. No Manager shall knowingly perform any act or enter into any
transaction or agreement that contravenes the provisions of this Agreenient,

4.6 Reliance Lipon Actions by the Manavers  Any Person dealing with the Oﬂlpaﬂ‘y
may rely without any duty of mguiry upon any action taken by any Manager on behalf of ihe
Company.  Any and all deeds, bills of sale, assignments, mortgages, deeds of trast, securily
agreements, promissory notes, leases, and other contracts, agreements of instruments executed
by any Manager on behalf of the Company shall be binding upon the Company, and all Members
agree that a copy of this provision may be shown to the appropriate parties in order to confirm
the same.  Without bmiting the generality of the ftoregoing, any Person dealing with the
Company may rely upon a certificate or written statement signed by any Manager as to;

(2} the identities of the Managers and the Members;

(b} the existence or nonexistence of any fact that constitutes a condition
precedent to acts by the Manager or that are in any other manner germane to the affairs of
the Company,

(¢} the Persons who are asthorized to execute and deliver any instrument,
agreement or document on hehalf of the Company; or

{d}  anv act or failure to act by the Company on any other matter whatsoever
involving the Company orany Member,

4.7  Numbers and Qualifications. The Company shall initially have one Manager, but
a Maority Interest of the Members may ncrease or decrease the number of Managers in
accordance with this Agreement, provided that 1o go nstance shall there be less than one
Manager or more than three Managers, The initial Manager shall be James M. Hamilton. A
Manager need not be a resident of the State of Arizona. Unless otherwise approved in writing by
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the Unanimous Consent of the Members, a Manager must be a Member, an equity interest owner
of a Member, an employee of a Member or a trustee of a trust that 15 a Member. A Manager
shall hold office until the earticr of his resignation of removal in accordance with the provisions
of this Agreement or the Act.

48  Manper of Achng Meetings: Action by Written Consent.  Meetings of the
Manager(s) shall be held at such imes and places, cither within or without the State of Arizona,
as may be determined by the Mavager(s) in their discretion. The Manager(s) shall not be
required to hold meetings with any particular frequency. The Manager(s} may hold meetings by
means of conference telephone or similar communications equipment by means of which all
Managers participating in the meeting can hear each other,  Any determinations by, consents of,
and decisions of the Manager(s) may be taken if such action is evidenced by one or more written
consents describing the action taken, signed by the requisite number of Managers and delivered
to the Company for inclusion in the minutes or for filing with the Company records.

49  Resignation. A Manager may resign at any time by delivering written notice to
the Company and the other Manager(s). if applicable. The resignation of a Manager shall take
effect upon the Company’s receipt of sotice thereot or at such later fime as shall be specified in
such notice, and, unless otherwise specitied therein, the acceptance of such resignation shall not
be necessary to make it effective.  Such resignation shall not alfect the resigming Manager’s
rights and Habilibes as a Member, if applicable.

4,10 Removal of Managers. A Manager may be removed by a Majority in Interest of
the Members upon an adjudication by a court of competent jurisdiction that the Manager has,
with respect to the operation of the Company, engaged in grossly negligent or reckless conduct,
intentional misconduct or a knowing violation of faw.

411 Vacancies. Any vacancy occurring for any reason in the office of Manager,
including any vacancy resulting from the removal of a Manager pursuant to Section 4,10, shall
be filled by the Unanimous Consent of the Members.

4,12  Independent Activities. Notwithstanding any other provision of this Agreement, a
Manager may engage in whatever other businesses and activities he may choose, provided that
such other activities do not unreasonably interfere with the ability of such Manager 1o satisfy and
perform hisfits obligations under this Agreement.

413  Salary and Expenses. Fach Manager shall be reimbursed for its, his or her
reasonable expenses incurred on behalf of the Company in the ordinary course conduct of is
business and shall receive such compensation (including no compensation) tor services rendered
in is, his or her capacity as a Manager as may be determined from time to time by the
Linamimous Consent of the Members.

ARTICLE Y
PAYMENTS AND DISTRIBUTHONS

5.1 Disiributions of Net Available Cash Flow. Except as provided in ARTICLE Xl in

connection with the dissolution of the Company and Section 5,7 with respect to tax distributions,
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distributions of Net Available Cash Flow may at the discretion of the Manager(s) be made at
least annually to the Members, pro rata, in accordance with their respective Percentage Interests.

.2 Dhasuibubions in Liquidation. Foltowing the dissolution of the Company and the
commencement of winding up and the hquidation of 1ts assers, distributions to the Members shall
be governed by Section 11.2

53 Amounts Withheld. Al amounts withheld pursuant to the Code or any provisions
of state or local tax law with respect to any payment or distribution to the Members from the
Company shall be treated as amounts distributed to the relevant Members for all purposes of this
Agreement,

54 State Law Limitation on Distribubions.  Notwithstanding any provision lo the
contrary contained in this Agreement, the Managers shall not make a distribution to any Member
on account of its Units i such distribution would violate the Act or other applicable law,

3.5 Ligbility For Repayment of Distributions.  The Members acknowledge and agree
that pursuant to Section 29-706.D. of the Act, a member of a limited liability company who
receives a distribution from a himited lability company is hable for a period of six years
tollowing such distribution to return the distribution 1o the limited lability company if it is
determiined, with certain exceptions, that as of the date of the distribution and after taking into
account the amount of the distribution, the liabilities of the limited hability company exceeded
the fair value of the assets of the Hmited hability company, The Manager(s) do not intend o
make a distnbution of Net Available Cash Flow to the Members if anv such distribution would
be required to be returned by the Members in accordance with the foregoing. However, there
may be circumstances i1 which claims of creditors may have been unanticipated or the extent ot
such claims may bave been difficult to calculate and, accordingly, the Members are aware that
there may be circumstances in which disisibutions from the Company may be requured fo be
repaid to the Company by distributee Members.

56 Inclusion of Unit Holder  Except as otherwise provided herein, the term
“Member™ for purposes of this ARTICLE V shall include a Unit Holder,

57 Tax Bistributions.

{(a} To the extent of Net Available Cash Flow, the Manager(s) shall make
distributions on at least a quarterly basis to gach of the Members in an amount intended to
enable cach Member to discharge such Member's United States tederal, state and local
income tax liabilities {including estimated income tax liabihities) avising from allocations
of Profits, Losses, wcome, gain, loss, expense, deduction and credit of the Company to
the Member for winch such an allocaon 15 requived (a “Tax Distribution™).  Although
the Company intends to make a Tax Distribution, the Company may be prohibited from
domng so if, for examuple, the ferms of a third party foan resinicts such distgibutions,
Theretore, any Tax Distribution is subject to the restictions that may be imposed upon
the Company by third party lenders,

{b} In determining the amount of any Tax Distribution, it shall be assumed
that (i) the items of Profits, Losses, income, gain, deduction, {ess, expense, and credit in
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